
With the passage of the Dodd-Frank legislation in 
the aftermath of the Great Recession, Congress 

created a new federal agency charged with regulating 
and enforcing 18 different financial services statutes. Its 
mandate is clear: “Regulate the offering and provision 
of consumer financial products or services under the 
Federal consumer financial laws.”1 In practice, that typ-
ically boils down to protecting consumers from con-
duct that the Consumer Financial Protection Bureau 
(CFPB) deems to be unfair, deceptive, or abusive acts 
or practices (UDAAP). In a unique approach, Congress 
insulated the bureau from oversight by giving its direc-
tor a five-year term,2 limiting the president’s ability to 
remove the director except for cause,3 and shielding the 
bureau’s funding from the congressional appropriations 
process.4 Ironically, this unique structure has provoked 

a number of challenges to the validity of the bureau 
based on questions of its constitutionality. 

Likewise, the bureau’s muscular approach toward 
regulation has prompted an increasing number of chal-
lenges by affected companies. Since the designated 
transfer date, July 21, 2011, the bureau has instituted 
an expansive enforcement program that sometimes 
runs counter to past agency guidance and settled 
industry norms, frequently foregoing (or at least pre-
ceding) formal notice-and-comment rule-making.5 
Richard Cordray, director of the bureau, has made 
it clear that these enforcement actions are intended 
to “provide detailed guidance for compliance officers 
across the marketplace about how they should regard 
similar practices at their own institutions,” and rejected 
criticism that this amounts to “regulation by enforce-
ment.”6 He has maintained that these actions “convey[ ] 
an intelligible direction to the marketplace, so as to 
create deterrence that can be readily understood and 
implemented.”7 

To date, relatively few regulated entities have chal-
lenged the bureau’s positions or its assertions of unfair, 
deceptive or abusive conduct. Nearly 80 percent of 
companies subject to threatened CFPB enforcement 
actions agree to consent orders, often with substantial 
civil money penalties, without testing the bureau’s 
assertions in litigation.8 There are, however, a handful 
and growing number of companies who have chosen 
to contest the bureau’s threatened enforcement actions 
rather than capitulate: Most notable among the chal-
lenges are PHH Corporation’s appeal of a $109 million 
disgorgement order from Director Cordray for alleged 
kickbacks in violation of the Real Estate Settlement 
Procedures Act (RESPA) (presently on appeal in the 
US Court of Appeals for the District of Columbia 
Circuit); State National Bank of Big Spring’s lawsuit 
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challenging the constitutionality of the bureau (pres-
ently pending in the trial court upon remand from the 
D.C. Circuit, which found that the bank had stand-
ing to challenge the bureau’s structure); and for-profit 
educational provider ITT Educational Services, Inc.’s 
ongoing defense against allegations that it abused stu-
dents by pressuring them to take out high-cost private 
loans. 

This article provides a litigator’s perspective on the 
Consumer Financial Protection Bureau’s enforcement 
process. It describes the nuts and bolts of the enforce-
ment process, and discusses some of the litigation hur-
dles facing the bureau in both its enforcement actions 
and proposed rule-making. Finally, it raises questions 
whether the bureau’s approach to regulating payday 
lending and bank overdrafts may unintentionally harm 
consumers who lack access to traditional forms of 
credit.

The Bureau’s Enforcement Process
The Dodd-Frank Wall Street Reform and Consumer 

Protection Act authorized the bureau to “conduct 
hearings and adjudication proceedings” to enforce the 
act itself as well as 18 other consumer financial laws 
enumerated in the statute.9 For any given enforcement 
action, the bureau can choose between bringing suit in 
federal court, and initiating an administrative proceed-
ing, both of which the bureau has used in the past. 
For the latter, Dodd-Frank empowered the bureau to 
design and control all aspects of the proceeding, and 
the bureau has modeled its process on the approaches 
taken by the Securities and Exchange Commission, 
the Federal Trade Commission, and the Office of the 
Comptroller of the Currency, among other federal 
agencies. Respondents have no say in determining the 
forum, nor has the bureau published any guidance on 
the factors it considers when deciding where to bring 
an enforcement action. Some believe that the date 
of the underlying conduct may be a factor given the 
bureau’s announced position that its ability to regulate 
past conduct is not constrained by any statute of limita-
tions if it brings an administrative action.10 

Unlike enforcement actions brought in federal 
court, which are subject to the full panoply of proce-
dural protections (including standard discovery and the 
Federal Rules of Evidence), an administrative enforce-
ment action affords respondents far fewer protections. 

An administrative law judge (ALJ) is assigned to 
oversee the action (presently, the bureau uses hear-
ing officers from the SEC). Proceedings move rapidly, 
starting with the answer being due within 14 days of 
service,11 followed shortly thereafter by a scheduling 
conference.12 Interrogatories and discovery depositions 
are not permitted, and document discovery from the 
bureau is limited to a narrow list of categories within 
the Office of Enforcement, such as documents obtained 
during the bureau’s investigation, witness statements, 
and examination reports that the bureau intends to 
use.13 Although the parties are permitted to call expert 
witnesses, each side is limited to five experts (includ-
ing rebuttal experts) and the ALJ has the discretion to 
dispense with experts altogether in appropriate cases.14 

Once the parties complete discovery and motions 
practice, the ALJ conducts an evidentiary hearing. The 
bureau’s enforcement counsel proceeds first, as it bears 
the burden of proof. Admissibility rules are relaxed—
the Federal Rules of Evidence do not apply, hearsay 
is permitted, and the ALJ is given discretion to permit 
prior sworn statements “in the interests of justice.”15 
Respondents must exercise care to build a robust fac-
tual record (including offers of proof) and to preserve 
arguments for appeal. 

Upon the conclusion of the hearing, the parties sub-
mit proposed findings of fact and conclusions of law. 
The ALJ must issue a recommended decision—including 
both factual findings, prospective injunctive relief, and 
financial consequences (e.g., restitution and civil money 
penalties)—to the director within 300 days from when 
the bureau initiated the action by filing its Notice of 
Charges.16 The director makes the final decision, and 
has the discretion to adopt or reject the ALJ’s recom-
mendations. Only then may the respondent avail itself 
of a federal court forum. Respondents may seek judi-
cial review of the director’s order by filing an appeal 
either in the US Court of Appeals for the District of 
Columbia Circuit, or the in the federal court of appeals 
for the circuit in which respondent’s principal office is 
located. The filing of any appeal does not automatically 
stay the director’s order.17

Challenges to the Bureau’s 
Enforcement Authority

There are a number of pending and future chal-
lenges that the bureau will have to overcome as it 



flexes its enforcement muscle. Some of these are the 
unavoidable result of choices that Congress made when 
it established the bureau—for example, constitutional 
questions surround the structure of the bureau, its use 
of ALJs to oversee administrative enforcement actions, 
and the scope of its rule-making authority. Others may 
result from the bureau’s strategy of using enforcement 
actions as a means of setting standards and its reliance 
upon administrative proceedings for enforcement when 
there is sharply increasing judicial hostility to that trend. 

Constitutional Challenges

Separation of Powers
One of the foremost constitutional challenges to 

the bureau relates to the consolidation of power in a 
single director with a five-year tenure who can only be 
removed for cause and can requisition funding directly 
from the Federal Reserve System without congressional 
oversight. PHH has made this constitutional question 
one of the centerpieces of its appeal,18 contending that 
“[n]ever before has so much power been accumulated 
in the hands of one individual so thoroughly shielded 
from democratic accountability. The combination of 
these unprecedented structural features violates the 
separation of powers.”19 The bureau has defended its 
structure, arguing that a single-member agency is more 
directly accountable than a multi-member commission, 
and pointing to the US Supreme Court’s decision in 
Humphrey’s Executor v. United States, 295 U.S. 602 (1935) 
concerning the constitutionality of the FTC Act as 
precedent for upholding the for-cause removal authority 
established in the Consumer Financial Protection Act.20 

PHH’s constitutional challenge clearly has some 
traction in the DC Circuit. Before the oral argument 
occurred, the panel hearing the case issued an order 
directing the parties to be prepared to answer specific 
and pointed questions, including:21 

•	 What independent agencies now or historically have 
been headed by a single person?

•	 If an independent agency headed by a single person 
violates Article II…, what would the appropriate 
remedy be? 

Lest there be any doubt about the seriousness accorded 
this issue, Judge Kavanaugh observed at oral argument, 
“You’re concentrating in a single person a huge amount of 

power and the president has no authority over that … . 
It is very dangerous in our system to put such huge 
power in a single person.”22 Whether the panel decides 
this issue is another question, though, as the panel could 
avoid the constitutional question altogether if it decides 
to reverse the director’s order based on other arguments 
advanced by PHH—namely, whether PHH’s actions 
violated the statutory language of RESPA or whether 
the bureau provided fair notice that it was changing 
previously settled interpretations of the law. 

Due Process
Although the bureau recognizes the importance of 

rule-making, the director has made it clear that the 
bureau will not refrain from bringing enforcement 
actions in the absence of a formal rule-making or other 
agency guidance if it believes that a regulated entity 
has engaged in unfair, deceptive, or abusive conduct 
that contravenes the clear language of the statute. As 
Director Cordray explained in responding to criticism 
of the bureau’s enforcement approach:

Others have framed this criticism [of regulation 
by enforcement] as a suggestion that law enforce-
ment officials should think through and explicitly 
articulate rules for every eventuality before taking 
any enforcement actions at all. But that aspiration 
would lead to paralysis because it simply sets the 
bar too high. Particularly in an area like consumer 
financial protection, the vast majority of our 
enforcement actions involve some sort of deception 
or fraud. And courts have long noted that trying to 
craft specific rules to root out fraud or untruth is a 
hopeless endeavor, as they would likely fail to cabin 
“the ingenuity of the dishonest schemer.”23

When the statutory text is clear, this strategy makes 
sense. But clarity lies in the eye of the beholder. 
Regulated entities may be able to point to contrary 
agency guidance, or at least the absence of any formal 
rule-making or agency guidance, to show that they 
lacked fair notice of the bureau’s interpretation and 
that any punishment or disgorgement related to their 
conduct would offend due process. 

Indeed, the PHH case presents exactly this scenario. 
The bureau took the position that PHH’s actions 
violated the plain terms of RESPA, but addition-
ally contended that if there was any ambiguity it was 



properly resolved by deferring to Director Cordray’s 
interpretation that RESPA’s safe-harbor provision—
which exempts any payment of compensation for 
services actually performed24—did not apply. As the 
director explained, although the safe-harbor provision 
of RESPA “is perhaps not entirely clear when read in 
isolation,” the “text, structure, and goals of RESPA” 
are advanced by the director’s interpretation and it 
therefore warrants Chevron deference.25 According to 
PHH, this was directly contrary to decades-old guid-
ance provided by the US Department of Housing and 
Urban Development (HUD), which had enforcement 
authority over RESPA before the bureau was created. 
Not surprisingly, PHH argues that this new interpreta-
tion violated the Constitution’s Due Process Clause 
because it imposed liability without giving fair notice 
of forbidden conduct. PHH framed the issue as fol-
lows: “The CFPB violated these basic constitutional 
requirements by imposing massive, nine-figure liability 
on [PHH] based on two radical new interpretations of 
RESPA that abruptly ‘reject’ almost two decades of 
agency and judicial interpretation and application.”26 
At oral argument, Judge Kavanaugh compared this situ-
ation to a police officer saying it was okay for someone 
to cross the street and then giving the person a huge 
ticket for jaywalking once they reached the other side. 
It is unclear whether the panel hearing the PHH case 
will address this issue in its order. 

Appointments Clause
Another challenge likely to be raised in future dis-

putes is whether ALJs are deemed to be officers of the 
United States, or mere employees, and whether they 
are insulated from removal by the president. Currently 
these questions are hotly disputed in challenges to 
SEC enforcement actions, but they would logically 
apply with equal weight to administrative enforcement 
actions brought by the bureau, given that the bureau 
borrows SEC ALJs and has modeled its adjudication 
procedures on those of the SEC. These issues have 
arisen due to the SEC’s increasing propensity to impose 
penalties administratively rather than seeking such 
penalties in federal court in the wake of Dodd-Frank’s 
expansion of the SEC’s ability to do so.

The Appointments Clause of the U.S. Constitution 
vests the power to appoint all “inferior officers” in “the 
President alone, in the Courts of Law, or in the Heads 
of Departments.”27 Employees are not subject to the 

Appointments Clause.28 If ALJs hired by an SEC office 
(not by an SEC Commissioner) and borrowed by the 
bureau qualify as inferior officers, then their actions 
are arguably unconstitutional because they were not 
constitutionally appointed. The SEC contends ALJs are 
employees, and buttresses its argument by emphasizing 
that they cannot issue final orders;29 by contrast, chal-
lengers contend that ALJs exercise significant authority 
tantamount to an officer of the United States when 
they “take testimony, conduct trials, rule on the admis-
sibility of evidence, and … enforce compliance with 
discovery orders.”30 Likewise, respondents contend that 
the ALJs are impermissibly insulated from presidential 
removal. These questions are percolating in a number 
of pending SEC enforcement actions, although most 
courts—including the US Court of Appeals for the 
Second Circuit—have rebuffed attempts to raise the 
issues directly without first going through the admin-
istrative enforcement process.31 If the bureau chooses 
to pursue an enforcement action in an administrative 
proceeding, the respondent could be expected to raise 
these Article II challenges to the ALJ hearing the case. 

Non-Delegation
The Dodd-Frank legislation required the bureau to 

study the use of mandatory arbitration provisions in 
connection with consumer financial products or ser-
vices and determine whether it was in the public interest 
to impose conditions or limits on those clauses.32 The 
bureau completed its study and published a proposed 
rule in May 2016 that would prohibit companies from 
putting mandatory arbitration clauses in new contracts 
that prevent class action lawsuits. Under the proposal, 
companies would still be able to include an arbitra-
tion clause in their contracts but the arbitration clause 
would have to include an exception to make clear that 
it would not prevent consumers from being part of a 
class action in court. They would also have to report 
certain information to the bureau about the underlying 
arbitral proceedings. Congress did not, however, repeal 
Section 2 of the Federal Arbitration Act, which pro-
vides that a written arbitration agreement in a contract 
affecting interstate commerce is “valid, irrevocable, and 
enforceable, save upon such grounds as exist at law or 
in equity for the revocation of any contract,”33 nor did 
it pass a law overturning established US Supreme Court 
precedent holding that the Federal Arbitration Act “is 
a congressional declaration of a liberal federal policy 
favoring arbitration agreements.”34 If, as expected, the 



bureau adopts a formal rule imposing limits on the  
enforceability of mandatory arbitration clauses in  
the class-action context, courts will have to grapple 
with the constitutional question of whether Congress 
abdicated its responsibility when it delegated its legisla-
tive authority to decide this question to the bureau. 

Statutory Challenges

Statute of Limitations
The bureau has also taken the position that the Dodd-

Frank legislation does not impose any statute of limita-
tions on administrative enforcement actions, although 
it concedes that enforcement actions brought in federal 
court must be brought within three years of when they 
are discovered.35 The bureau reasons that separate pro-
visions of Dodd-Frank authorize the bureau to enforce 
“enumerated consumer law” either through an adminis-
trative proceeding or a civil action in federal court, and 
only the provision governing court “actions” includes 
a statute of limitations.36 An ALJ recently sided with 
the bureau’s interpretation that no statute of limitations 
applies to an administrative proceeding, adopting the 
interpretation advanced by the bureau in PHH.37 

The bureau’s position will be challenged on several 
fronts. The bureau’s counsel faced withering question-
ing from the PHH panel on this issue. The panel noted 
that there was a limitations period when HUD enforced 
RESPA and described the bureau’s position, if taken 
to its logical extreme, as amounting to an “abomina-
tion.” First, to the extent the bureau seeks to enforce an 
enumerated consumer statute, its position runs counter 
to the statute of limitations set forth in the underlying 
statute. For example, the bureau maintains that RESPA’s 
three-year statute of limitations is inapplicable to PHH’s 
conduct because the bureau never invoked RESPA’s 
enforcement provision; instead, it only invoked its 
enforcement powers under the Dodd-Frank Act.38 No 
court has yet ruled on this issue, although it may be 
addressed in the forthcoming PHH appellate decision. 

Second, the bureau’s assertion that an agency pro-
ceeding is not an “action” will face substantial opposi-
tion. Indeed, numerous other parts of the Dodd-Frank 
Act refer to administrative “actions,”39 although the 
ALJ overseeing the Integrity Advance hearing recently 
rejected these arguments in light of the director’s posi-
tion, calling them “anomalies” that “should not be 

given more weight than the bulk of the statute.”40 The 
bureau may find it difficult to maintain that an “action” 
is limited to federal court and does not encompass 
administrative proceedings. 

Finally, the bureau’s position appears to contradict 
the D.C. Circuit’s opinion in Proffitt v. Federal Deposit 
Insurance Corp., in which the court rejected the FDIC’s 
argument that it had an unfettered right to bring an 
action for removal and prohibition without regard to 
when the underlying conduct or harm occurred and 
therefore applied 28 U.S.C. § 2462’s five-year statute of 
limitations.41 Proffitt, as well as the apparent skepticism 
expressed by the PHH panel, may presage the judiciary’s 
overall hostility toward the notion that no limitations 
period applies to the bureau’s administrative enforce-
ment proceedings. 

Retroactivity
Retroactivity poses another challenge to the bureau, 

particularly in the early stages of the bureau’s enforce-
ment efforts, if it seeks to sanction conduct that 
occurred prior to the July 21, 2011 Transfer Date.42 
Retroactive application is disfavored absent clear con-
gressional intent to the contrary.43 Although there are 
some un-adjudicated consent orders that purport to 
sweep in conduct that occurred prior to the bureau’s 
Transfer Date,44 this issue does not appear to have been 
raised yet in any litigated proceeding.45 It is another 
potential hurdle that the bureau may face if it seeks 
restitution, disgorgement, or penalties stemming from 
conduct that occurred before July 21, 2011. 

Some of the challenges facing the bureau today were 
probably unavoidable—after all, it cannot change its 
single-member structure or funding arrangement—but 
others are the result of positions it has staked out. If 
any lesson can be drawn from the bureau’s first five 
years of existence, it is that it will not be ignored and is 
willing to push the regulatory envelope to advance its 
consumer-protection mission. 

Regulating Non-Traditional Forms  
of Lending

The bureau has signaled its intent to implement far-
reaching reform with regard to non-traditional forms of 
lending, such as payday loans and bank overdrafts. The 
bureau’s laudable goal is to help consumers avoid getting 
trapped in a debt spiral. But the implementation of these 



rules may have the unintended consequence of hurting 
some of the most vulnerable consumers who literally 
have nowhere else to turn, and may in turn spawn liti-
gation over the scope and implementation of this rule. 
After all, not all consumers can get access to traditional 
forms of credit, such as credit cards or bank loans. These 
customers will have little choice but to turn to pawn 
shops, loan sharks, or other forms of short-term financ-
ing that may spring up to meet the customers’ needs.

The bureau recently issued a proposed rule for 
public comment that would provide significant restric-
tions on payday and vehicle title lenders.46 Under the 
terms of the bureau’s proposal, short-term lenders (who 
loan money for 45 days or less) would be required to 
underwrite loans to determine whether the consumer 
has the ability to repay the loan. This would include 
verifying the consumer’s net income, verifying the 
consumer’s debt obligations using a registered database, 
and verifying or estimating the consumer’s housing 
costs and living expenses, and would impose a “pre-
sumption of unaffordability” for new short-term loans 
that are sought within 30 days of another covered loan. 
The only exception would be for short-term loans no 
larger than $500. Lenders could avoid engaging in the 
ability-to-repay determination for these loans provided 
that the customer renews it no more than two times 
and reduces the outstanding balance by one-third 
with each renewal. Longer-term lenders (who loan 
money for more than 45 days) would be required to 
underwrite the loan to determine whether the bor-
rower has the ability to repay, and also would have  
presumptions of unaffordability. The only exceptions 
to these underwriting requirements would be for  
(1) loans between $200 and $1,000 with a term less 
than six months provided that the interest rate does not 
exceed that allowable under the National Credit Union 
Administration’s Payday Alternative Loan program, or 
(2) loans with a term less than 24 months provided that 
the total cost of credit does not exceed 36 percent and 
has a projected annual default rate below 5 percent. 
For all such borrowers, lenders would be required to 
report information on the borrower to a registered 
information database at the time of origination, update 
the information over the life of a loan, and report when 
the loan ceases to be outstanding. 

If adopted, the bureau’s payday lending rule appears 
almost certain to dramatically shrink the scope of the 

payday and vehicle title lending industries, at least as 
they are currently configured. The goal is that the 
bureau’s rulemaking will push out questionable lend-
ers and trigger a flight to quality lenders who modify 
their business models along the lines established in the 
bureau’s rule. But the reality may be something far dif-
ferent, as the bureau’s rules may drive out short-term 
lenders altogether or cause them to raise their under-
writing standards to the point at which those consum-
ers who have the most need for short-term money are 
deprived of their only available source for that money. 

One alternative for these consumers to meet their 
short-term credit needs is to overdraft their bank 
account. Overdrafts occur when bank customers use 
their ATM or debit card, write a check, or authorize 
an Automated Clearing House (ACH) transaction and 
have insufficient funds in their bank account to cover 
the transaction when it is presented for settlement, 
which can occur on the same day as the transaction but 
sometimes several days later. Financial institutions typi-
cally charge overdraft fees for overdrafts resulting from 
ATM or debit cards, and not sufficient funds (NSF) 
fees or return item fees for checks or ACH transactions 
that overdraw accounts. Bank overdrafts may be one 
possible safety valve for consumers who need money 
in the short-term and cannot turn to payday or vehicle 
title lenders, but the bureau appears poised to restrict 
this avenue as well. The bureau has published two 
reports on overdrafts, which (combined with NSF fees) 
exceeded $11 billion in 2015 for financial institutions 
over $1 billion in size. In its payday lending proposed 
rule, the bureau noted that it “is also separately engaged 
in research and evaluation of potential rulemaking 
actions on deposit account overdraft.”47 It appears to 
be motivated by the fact that while many customers 
use overdraft protection programs as a safety net or to 
ensure that they can get early access to money on or 
shortly before payday, there tends to a small percent-
age of the population who incur overdraft fees more 
frequently. 

If the bureau adopts onerous restrictions on bank 
overdrafts (such as by limiting the number of overdraft 
fees that a consumer can be charged within a given 
time period), then there are likely to be several col-
lateral consequences for consumers who previously 
relied on payday loans or bank overdrafts. First, banks 
and other financial institutions may decide that it is no 



longer worthwhile to offer to pay consumer overdrafts 
and charge a fee. As a result, consumers may face sub-
stantial NSF and return item fees even though they 
are no longer being assessed overdraft fees. Second, 
if overdraft fees are no longer a viable source of rev-
enue, then financial institutions may change their free-
checking business models and charge monthly account 
fees to consumers who do not meet certain heightened 
requirements (such as minimum account balances, 
multiple accounts, mortgages, or retirement accounts). 
As a result, the poorest consumers may find themselves 
paying higher fees or, alternatively, may be driven out 
of the formal banking system altogether. 

Although the bureau’s rule-making and enforce-
ment approaches have been polarizing at times, the 
bureau has not retreated from pursuing its laudable 
mandate of protecting consumers. There are, however, 
good faith disputes about how this should be accom-
plished and whether regulatory initiatives designed to 
protect consumers will force some of them outside of 
legitimate sources of credit. These and other questions 
will be resolved in coming years as the bureau brings 
actions that challenge the business model and existence 
of whole segments of consumer finance. Some of these 
questions are clearly destined to be resolved in federal 
courts as the bureau’s authority will be contested. 
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